April 29, 2020
Commissioner Jan Malcolm
Minnesota Department of Health
625 N. Robert St.
Saint Paul, MN 55155-2538

COPY

Dear Commissioner Malcolm,
We are deeply concerned with your April 2 “Notification Letter” letter to Minnesota hospitals regarding
“Situational Awareness.” Whether by accident or design, your Notification Letter falsely suggests that
you have the authority to compel hospitals to provide MDH with all general population patient data,
rather than limited, specific and authorized data necessary to support MDH’s COVID-19 surveillance
efforts.
To the extent Minnesota hospitals have felt compelled by your letter to provide MDH with anything other
than data that specifically relates to COVID-19, we believe you have abused your authority and infringed
upon Minnesotans’ health privacy rights.
Your letter requests “total population” information and at the same time it tacitly acknowledges (by using
the word “goal”) that you do not have any authority to compel any hospital to comply with your overbroad request: “MDH’s goal is to have 100% of Minnesota hospitals sending ADTs for the total
population of patients receiving care in their facilities as soon as possible” [emphasis added]. We
understand this to mean that data on all patients, whether COVID-19 or not, will be reported to MDH,
including a list of required information on each patient. We find it egregious that MDH has used a
legitimate crisis and legitimate public (and hospital) fear caused by that crisis as an opportunity to
illegitimately invade hospital records and individuals’ medical data, and to set up a system to do it into
the future.
We are particularly troubled by several items:
First, all patients will be reported to MDH whether they actually have COVID-19 or not. Minnesota
Statute 144.05, the law you rely on in your Notification Letter, nowhere authorizes the state-compelled
collection of all patient data. The statute authorizes MDH to passively “conduct studies and
investigations, collect and analyze health and vital data, and identify and describe health problems.”
Section 144.05 in no way empowers MDH to compel hospitals to provide MDH with access to all patient
data and certainly does not empower MDH to use the fog of fear and panic caused by COVID-19 to grab
powers not granted by the statute or the State legislature.
Second, MDH disingenuously claims hospitals are not required to get consent because the federal HIPAA
rule does not require it. Here, you and MDH perform a statutory sleight of hand. In your Notification
Letter you rely on Section 144.05 which gives you no police enforcement powers as noted above. Then,
in MDH’s FAQ on its website,1 it adds to this falsehood by inaccurately claiming that the federal HIPAA
rule also authorizes its non-consensual power grab and audaciously cites Minnesota Statute 144.293, the
consent requirement section of the Minnesota Health Records Act.

1

https://www.health.state.mn.us/diseases/coronavirus/hcp/syndromic.html#what1
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